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4.1 

Application Number 
 

16/01431/AS 

Location 
 

Milee, Nickley Wood Road, Shadoxhurst, Ashford, Kent, 
TN26 1LZ 
 

Grid Reference 
 

98345/36685 

Parish Council 
 

Shadoxhurst  

Ward 
 

Weald South  

Application 
Description 
 

Change of use of land for the stationing of 4 gypsy pitches 
and associated development and the erection of a goat 
barn (part retrospective)   
 

Applicant 
 

Mr and Mrs May, c/o Agent 

Agent 
 

Mr Patrick Durr, Patrick Durr Associates, Cubys, 
Blind Lane, Goudhurst, Kent, TN17 1EL 
  

Site Area 
 

0.30 ha 

1st Consultation  
(a) 14/8R 3S 

 
(b) Parish Council X  (c) NE X, FC -, KWT R, WT 

R, EA X, KH&T -, EHM X, 
WKPS R 
 

 
 

(a) 18/3R 1S 
 

(b) Parish Council -  (c) NE X, FC -, KWT R, WT -, 
EA X, KH&T -X, EHM X, 
WKPS - 

 
 

Introduction 

1. This application is reported to the Planning Committee as in the opinion of the 
Head of Development, Strategic Sites and Design this application is sensitive 
in nature. 

Site and Surroundings  

2. The application site is to the rear of an existing gypsy and traveller site which 
fronts onto Nickley Wood Road. The existing gypsy and traveller site 
comprises three authorised pitches. 

3. The site is located in the open countryside, outside  the built-up confines of 
any setllement. The site is positioned approximately one mile south of the 
village of Shadoxhurst, some 2.5 miles to the north of Hamstreet and some 7 
miles to the south of Ashford.  
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4. Nickley Wood Road comprises mixed development served by a private road.  
Orlestone Saw Mill is located adjacent at the entrance into Nickley Wood 
Road. Beyond the Sawmill, development comprises thirteen dwellings and a 
number of authorised gypsy and traveller sites. The application site lies on the 
south side of the private road towards its end. There are a further two 
residential properties beyond the site to its east.  

5. Access to the site is gained via Nickley Wood Road, and then through the 
authorised gypsy and traveller site. The application site is an irregular shape, 
which is due to the fact that the application site is confined to a pre existing 
area of surfaced trackway and lawful hard-surfaced and tarmacked areas. 

6. The land is designated ancient woodland and is covered by a blanket Tree 
Preservation Order dated 2010.  The site lies on the edge of an 86 ha Kent 
Local Wildlife Site - Shadoxhurst Woods and Pastures and is within the 
Shadoxhurst Woods Landscape Character Area (LCA) where landscape 
objectives seek to conserve and restore the landscape. The site is located 
approximately 215 metres to the north of the Orlestone Forest Site of Special 
Scientific Interest (SSSI).  

7. A plan showing the application site in relation to its surroundings is found 
below and also attached as Annex 1 to this report. 

Figure 1 Site Location Plan 

Proposal 

8. The proposal is a full application. The application is for the change of use of 
land for the stationing of four gypsy pitches and associated development 
including the erection of a detached dayroom on each pitch, the erection of a 
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goat barn and a wooden post and rail fence to the perimeter. The 
development would be located on an area of pre-existing lawful hardstanding.  

9. The application is part retrospective, in so far as one caravan is already 
stationed on pitch 1. Pitch 1 is located on an existing tarmacked area to the 
north of the authorised pitches. Prior to the siting of the unauthorised caravan, 
this area was used for car parking by the occupiers of the existing authorised 
pitches.  

10. It is proposed to provide three further pitches on an existing area of 
hardstanding at the southern end of the site (pitches 2, 3 and 4). Each pitch 
would comprise a single mobile home, and a dayroom. The dayroom serving 
pitches 3 and 4 would be semi-detached.  

11. The goat barn is proposed on existing hardstanding in a cleared area on the 
eastern side of the access track. 

Figure 2 Existing layout with unauthorised mobile home identified 
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Figure 3 Proposed Layout 

 

12. The detached dayrooms would measure 6m x 3.4m (excluding the attached 
store), and would have a ridged roof to a height of 3.85m. The semi-detached 
dayroom is double the width.  The dayrooms would include a small kitchenette 
and bathroom. The walls of the dayrooms would be clad in dark stained 
timber boarding and the roof would be a dark grey fibre cement slate. 
Windows and doors would have dark brown uPVC frames.  

13. The Goat barn would measure 11m x 6.9m. The building would have a lean to 
roof. The building would stand at a height of 3 metres at its tallest point. The 
barn would be finished in dark stained timber boarding and would have a roof 
made from dark grey profile steel sheeting.  
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Figure 4 Dayrooms and perimeter fencing 

Figure 5 Proposed Goat Barn 

14. In support of the application, the following documents have been submitted 
and are summarised below:  
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Design and Access Statement (DAS) 

15. This describes the site, details the planning history, pre-application advice and 
refers to the status of the hard surfacing and containers on site. The DAS 
states that the accommodation will be occupied by members of the applicants’ 
family. The DAS references planning policies and discusses the identified 
need for gypsy and traveller pitches. It also summaries the content of the 
Woodland Assessment. 

16. The DAS concludes by stating that the proposal does not impact on the 
surrounding Ancient Woodland and mitigation is not appropriate due to the 
sites history and the proposals location. It states that the accommodation 
would provide much needed accommodation for the applicants’ family; and 
that there is also an established need for additional traveller and gypsy 
pitches within the Ashford Borough.  

Woodland Assessment  

17. The Assessment concludes that:  

“the site, although technically ancient woodland, was heavily damaged when it 
was covered in subsoil. As a result, it has lost its scientific interest to a very 
great extent. The possibility of limited development, provided that it is strictly 
contained, combined with an appropriate, detailed native – species planting 
plan, can go most of the way towards enabling part of the site to be properly 
restored and to continue as woodland, albeit initially as a plantation on an 
ancient woodland site”. 

Relevant Planning History 

18. 06/00876/AS Siting of mobile home. Permission Granted 23/04/2007. 

10/01341/AS Change of use of the land for the stationing of 2 no. additional 
static caravans and the erection of 2 no. additional day rooms. Permission 
Granted 10/03/2011.  

13/00980/AS: Change of use of land to residential for stationing of 8 caravans 
to accommodate extended gypsy family. Refused 30/01/2014. 

15/00761/AS: Change of use of land for the stationing of 4 gypsy pitches and 
associated development and the erection of a goat barn. Permission granted 
08/11/15 (Decision quashed).  

15/00761/CONA/AS: Discharge of conditions 4, 6 & 11.  Details approved 
01/04/2016.  
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A discussion relating to the planning history is to follow in the paragraphs below.  

Consultations 

Ward Members: The Ward Members are Cllr Bradford and Cllr Hicks. Cllr Bradford 
is a Member of the Planning Committee. Neither Ward Members have made any 
formal representations.   

First Consultation  

Parish Coucil: State that they would like this application to be deferred so that they 
have all the information relating to the judicial review and previous planning history. 
The parish council state that “the application does not reflect the current situation. 
There are already static vans on the site not shown on the plan. If the officer is 
minded to support councillors would like the application elevated to the planning 
committee”.  

Natural England (NE): Statutory Nature Conservation Sites’ – NE are satisfied that 
the proposed development being carried out in strict accordance with the details of 
the application, as submitted, will not damage or destroy the interest features for 
which Orlestone Forest SSSI has been notified. NE advises that this SSSI does not 
represent a constraint in determining this application.  

Protected Species – NE advise the LPA to apply their Standing Advice as it is a 
material consideration in the determination of applications in the same way as any 
individual response received from NE following consultation. 

Priority Habitat – NE indicate that this development includes an area of priority 
habitat. NE advises that if significant harm resulting from a development cannot be 
avoided (through locating on an alternative site with less harmful impacts), 
adequately mitigated, or, as a last resort, compensated for, then planning permission 
should be refused.’  

Ancient Woodland – NE advises that the proposals as presented have the potential 
to adversely affect woodland classified on the ancient Woodland Inventory. NE has 
referred the LPA to their Standing Advice. 

Local Sites - NE advise the LPA to ensure it has sufficient information to fully 
understand the impact of the proposal on any local sites before it determines the 
application.  

Sites of Special Scientific Interest Impact Risk Zones – NE advise of the process for 
consulting them on development in or likely to affect a Site of Special Scientific 
Interest. 
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Forestry Commission: Did not submit any comments.  

Kent Wildlife Trust: Object to the application noting that the site falls within an area 
of woodland recorded in the Ancient Woodland Inventory of Kent as Ancient & Semi-
Natural Woodland; and that the section of wood (Dering Wood) also forms part of the 
Shadoxhurst Woods & Pasture Local Wildlife Site. The Trust notes that 
notwithstanding the fact that much of the land has been cleared of trees in the last 
10 years, it is the site of ancient woodland that is protected by designation and such 
sites are valued for their ground flora and/or archaeology not simply the tree cover. 
The Trust are not convinced that the residential use can be confined exclusively to 
the existing hard standing, and note that the intensification of recreational activity (of 
humans and their pets) can cause harm in the wider area, including disturbance to 
breeding birds and giving rise to vegetation damage/deadwood removal, litter, fire 
damage, noise and light pollution, damage to the woodland edge. The trust 
concludes that in the absence of any case of exceptional need, planning permission 
should be refused and the area allowed to heal.  

Woodland Trust:  The trust is concerned that the proposed gypsy pitches and goat 
barn will lead to the following impacts:  

• Intensification of the recreational activity of humans and their pets causing 
disturbance to the habitats of breeding birds, vegetation damage/deadwood 
removal, litter, and fire damage;  

• Fragmentation as a result of the separation of adjacent semi-natural habitats, 
such as small wooded areas, hedgerows, individual trees and wetland habitats;  

• Noise and light pollution  

• Where the wood edge overhangs public areas, branches and even whole trees 
can be indiscriminately lopped/felled, causing reduction of the woodland canopy.  

• There will inevitably be a safety issues in respect of trees adjoining public areas 
and buildings, which will be threatening to the longer-term retention of such trees.  

• Changes to the hydrology as a result of new hard-standing areas. This alters 
ground water and surface water quantities and can result in water run offs from 
urban development that change the characteristics and quality of the surface 
water as a result of pollution/contamination etc.  

• Any effect of development can impact cumulatively on ancient woodland - this is 
much more damaging than individual effects. 
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The Trust objects to the application on the grounds that the current proposal will 
result in the direct loss of ancient woodland. The Trust state that their main concerns 
are:  

• Unsuitable location of the development resulting in direct loss and damage to 
ancient woodland; 

• Increasing isolation and fragmentation of Dering Wood and the surrounding 
habitats;  

• Failure to provide for protective measures and management for ancient 
woodland.  

Environment Agency: State that they have no comments to make.  

Kent Highways and Transportation: No comments recived.  

Environmental Health: No objection subject to a condition relating to the disposal of 
sewage. 

Neighbours:  14 neighbours were consulted. 8 representations were received 
objecting to/commenting on the application. These are summarised below. 

• The application should be refused in light of the Judicial Review of the decision in 
the relation to the previous application.  

• Increase surface water pollution of adjoining woodland ditches through poorly 
maintained and constructed sewage disposal.  

• Increased traffic movements. 

• Nickley Wood Road is in poor condition and increased traffic would cause further 
damage to the road.  

• Highway impacts – road safety, road blocking (from mobile home deliveries), no 
passing bays, no footways, no street lighting, damage to private verges (caused 
by wide vehicles and passing). 

• Impact on Ancient Woodland and TPO trees. 

• Impact on wildlife. Specific reference also made to bats, birds and owls.  

• Noise and disturbance resulting from traffic generated by gypsy sites. 



Ashford Borough Council - Report of Head of Development, Strategic Sites and Design 
Planning Committee 17 May 2017 
___________________________________________________________________ 
 

4.10 

• Sewage disposal should be dealt with via a Package Treatment Plan and not a 
Septic Tank.  

• Flooding from surface water. 

• Insufficient infrastructure to accommodate increased density of development. 

• Use of unathorised hardstanding. 

• Impact upon the character and appearance of the countryside. 

• Overdevelopment in Nickley Wood Road. 

• The granting of permission will set a precedent. 

• Concentration of gypsies is disproportionate to the number of settled residents. 

• Information submitted with the application is inaccurate. 

• The application is retrospective. 

• There is no Design and Access Statement. 

• There has been discrimination through the planning validation process as the 
application has been processed despite lack of / incorrect information. 

• Contrary to policies GP12 and EN32 of the Local Plan 2000, CS1, CS11, CS14 
and CS15 of the Core Strategy, TRS17 and the Tenterden and Rural Sites DPD 
and guidance within the Planning Policy for Traveller Sites. 

• Applicants do not comply with the definition of a gypsy. 

• Future occupancy conditions are not in practice enforced or, therefore, 
reasonably enforceable. 

• Comments have been made relating to alleged unauthorised development on 
gypsy and traveller sites within Nickley Wood Road and also to the alleged 
breach of conditions imposed on grants of planning permission.  

The Weald of Kent Protection Society: Objects to the application for the reasons 
summarised below.  

• Potential damage to woodland highlighted by the judicial review of the decision in 
relation to the previous application.  
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Representations were received from 3 members of the public supporting the 
application for the reasons summarised below. 

• The applicants’ community living has very little impact on society.  

• The application has been made and the development applied for through via the 
correct procedures. 

• The applicants have no detrimental impacts on anything or anyone. 

The following comments/statements have been made within the representations of 
support. 

• Why are the applicants being persecuted for seeking to live as a traditional family 
within their own community, not affecting their neighbours? 

• The family all work hard to fulfil a desired lifestyle that people have little or no 
knowledge or understanding of, so where is their human rights, they have applied 
through the correct channels.  

Second Consultation  

The second consultation was undertaken following receipt of amended plans to show 
the unauthorised mobile home, a tourer and utility building sited on pitch 1 and an 
amended proposed layout showing the dayrooms re-numbered so that they accord 
with the correct pitch number. The description was also amended to reflect the fact 
that part of the development to which the application relates is being applied for 
retrospectively (see paragraph 9 above).  

Parish Council: Did not submit any further comments. 

Natural England England: Confirm that their previous comments still stand. 

Forestry Commision: Did not submit any comments. 

Kent Wildlife Trust: State that the amendments do not address their ‘in principle’ 
objection. The Trust request that the application is determined having regard to the 
comments in their previous letter.  

Woodland Trust: Did not submit any further comments.  

Environment Agency: Confirm that their previous comments still stand. 

Kent Highways and Transporation: No objection.  
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Environmental Health: Confirm that their previous comments still stand. 

Neighbours: 18 neighbours were consulted. 3 representations were received 
objecting to/commenting for the additional reasons summarised below. 

• It is contended that the Council are discriminating in favour of travellers and 
against the settled community in breach of its duty under Sections 29 and 149 of 
the Equality Act 2010. To demonstrate this reference is made and comparisons 
drawn from 3 applications relating to Little Criol Wood, Criol Lane Shadoxhurst. 
15/000323/AS for a dwelling to replace existing structures and 15/00321/AS and 
16/01465/AS both relating to change of use of land to station mobile home(s) for 
gypsies and convert an existing store to a day room. The application for the 
dwelling was refused whereas the other two applications were permitted.  

• In none of the above applications did the development proposals accord with the 
development plan and the assessments in the case of the consents granted do 
not demonstrate any benefits to be taken into account when assessed against 
the policies in the NPPF. 

A copy of a letter dated 1st March 2017 sent to all Ward Members of the Council has 
been received. The Letter relates to what is described as 6 critical issues. These 
issues are summarised/listed below. 

i. The process of investigating gypsy and traveller status against the definition 
set out in the PPTS. 

ii. The weight to be attached to gypsy and traveller status when determining an 
application.  

iii. Discrimination in favour of travellers and against the settled community in 
breach of its duty under Sections 29 and 149 of the Equality Act 2010. 

iv. Precedent. 

v. Human Rights under The European Convention on Human Rights 
(incorporated into UK law by the Human Rights Act 1988). 

vi. The finding of the Judicial Review of the decision in relation to the previous 
application reference 15/00761/AS.  

One representation was received in support of the application. The representation 
includes the following comments/statements.  
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• The family have been open and transparent with their application doing nothing 
underhanded. 

• Why are the applicants being discriminated against? They are not after all 
applying for holiday homes and living in them permanently.  

• If the immediate neighbours don't have any issues here why do others? 

Planning Policy 

19. The Development Plan comprises the saved policies in the adopted Ashford 
Borough Local Plan 2000; the adopted Local Development Framework Core 
Strategy 2008; the adopted Ashford Town Centre Action Area Plan 2010; the 
Tenterden & Rural Sites Development Plan Document 2010; the Urban Sites 
and Infrastructure Development Plan Document 2012; the Chilmington Green 
Area Action Plan 2013; and the Wye Neighbourhood Plan 2015-30.   

20. On 9 June 2016 the Council approved a consultation version of the Local Plan 
to 2030. Consultation commenced on 15 June 2016 and has now closed. At 
present the document does not form part of the development plan and policies 
in this emerging plan can be accorded little or no weight. 

21. The relevant policies from the Development Plan relating to this application 
are as follows:- 

Ashford Borough Local Plan 2000 

GP12  Protecting the countryside and managing change 

EN31  Important Habitats  

EN32  Important trees and woodland 

Local Development Framework Core Strategy 2008 

CS1  Guiding principles to development 

CS2  The Borough wide strategy 

CS9  Design quality 

CS11  Biodiversity and Geological Construction 

CS14  Gypsies and Travellers 
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CS15  Transport 

CS20  Sustainable Drainage 

Tenterden & Rural Sites DPD 2010 

TRS17 Landscape character & design 

TRS18 Important Rural Features  

Local Plan to 2030 

SP1   Strategic Objectives  

SP6   Promoting High Quality Design 

HOU16 Traveller Accommodation  

HOU17 Safeguarding Traveller Sites 

ENV1  Biodiversity 

ENV3  Landscape Character and Design  

ENV5   Protecting important rural features 

ENV9   Sustainable Drainage  

22. The following are also material to the determination of this application:- 

Supplementary Planning Guidance/Documents 

Landscape Character Assessment SPD 2011 

Sustainable Drainage SPD 2010 

Government Advice 

National Planning Policy Framework (NPPF) 2012 

National Planning Practice Guidance (PPG) 

23. Members should note that the determination must be made in accordance 
with the Development Plan unless material considerations indicate otherwise.  
A significant material consideration is the National Planning Policy Framework 
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(NPPF). The NPPF says that weight should be given to relevant existing 
Development Plan policies according to their degree of consistency with the 
NPPF. The following sections of the NPPF are relevant to this application:- 

• Paragraph 14 sets out presumption in favour of sustainable development 

• Paragraph 17 sets out the core planning principles including every effort 
should be made objectively to identify and then meet the housing needs of 
the area; and always seek to secure high quality design and a good 
standard of amenity for all existing and future occupants of land and 
buildings; encourage the effective use of land by reusing land that has 
been previously developed (brownfield), provided that it is not of high 
environmental value; contribute to conserving and enhancing the natural 
environment, conserve heritage assets. 

• Section 4 requires developments that generate significant amounts of 
movement should be supported by a Transport Statement.  

• Section 6 sets out the need to deliver a wide choice of high quality homes 
and the requirement to plan for the needs of different groups in the 
community including families with children and older people. 

• Section 7 sets out the need to require good design. 

• Section 11 requires the planning system to conserve and enhance the 
natural environment. Paragraph 118 contained within this section states 
that planning permission should be refused for development resulting in 
the loss or deterioration of irreplaceable habitats including ancient 
woodland, unless the need for, and benefits of, the development in that 
location clearly outweigh the loss.  

National Planning Practice Guidance (PPG) 

24. Other Government Guidance 

Planning Policy for Traveller Sites (August 2015)(PPTS) 

25. This document sets out the Government’s planning policy for traveller sites. It 
should be read in conjunction with the NPPF. 

Background  

26. The relevant planning history is set out at paragraph 18 above.  However, in 
light of the recent Judicial Review which resulted in the quashing of 
permission granted under reference 15/00761/AS, it is deemed appropriate in 
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this instance to provide some further detail relating to the background to this 
application.  

27. There are currently 4 caravans stationed on the site at Milee. One of the 
caravans (stationed on pitch 1) is being applied for retrospectively under the 
current planning application. The remaining caravans were granted planning 
permission under references 06/00876/AS and 10/01341/AS.   

28. In August 2013, application reference 13/00980/AS was received to change 
the use of the land to station an additional 8 caravans. This application was 
refused on the basis that the proposal resulted in intrusive development 
adversely affecting the character and appearance of the countryside which is 
designated as an Area of Ancient Woodland, covered by a Tree Preservation 
Order and lies within the Shadoxhurst Woods and Pastures Wildlife site 2012 
and Shadoxhurst Woods Landscape Character Area. The decision notice 
states that the need for gypsy and traveller accommodation in the area did not 
outweigh the harm identified. 

29. In June 2015 the Council received application reference 15/00761/AS for 
change of use of land for the stationing of 4 gypsy pitches, associated 
development and the erection of a goat barn. The June 2015 application 
differed from the previously refused scheme (13/00980/AS) in that it related to 
a smaller site area (13/00980/AS included land to the south and south west of 
the current application site), was for half the number of caravans, and 
involved the use of land that is already developed. Unlike 13/00980/AS, the 
caravans proposed under 15/00761/AS were confined to areas of the site 
where pre-existing lawful hard surfacing is located. No caravans were to be 
located on undeveloped land. It is important to note that at the time the LPA 
was determining 15/00761/AS the pre-existing hardstanding on the site had 
been in situ for over four years. Therefore, having regards to the provisions of 
sub-section 171B(1) of the Town and Country Planning Act 1990 (as 
amended)(“the 1990 Act”), the hard surfacing was lawful by virtue of the 
passage of time and immune from enforcement action. The application was 
deemed to have overcome the previous grounds for refusal and planning 
permission was granted on 11 November 2016.  

30. However, this decision was successfully challenged by way of Judicial Review 
and the decision to grant planning permission (15/00761/AS) was quashed by 
Court Judgment dated 24 June 2016. A copy of this Judgment is attached to 
this report at Appendix 2.  

31. The four grounds of challenge were as follows: 
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i. The Council failed to apply section 38(6) of the Planning and Compulsory 
Purchase Act 2004 which requires that applications for planning 
permission must be determined in accordance with the development plan 
unless material considerations indicate otherwise. 

ii. The Council failed to distinguish the development proposed from earlier 
proposal reference 13/00980/AS (for which planning permission was 
refused in January 2014) to station eight caravans at Milee to 
accommodate an extended gypsy family and failed to have regard to the 
importance of consistency in planning decision making. 

iii. The Council failed to have regard to the fact that the granting of planning 
permission 15/00761/AS could set a precedent for development of further 
gypsy and traveller sites causing cumulative harm to the semi-natural 
ancient woodland in the area. 

iv. The Council failed to have regard to the fact that condition (2) contained in 
the impugned planning permission was not reasonably enforceable/would 
fail to achieve its stated purpose. 

32. The challenge was successful on ground (1) only. In summary, the Court 
found that: 

i. the Council should have concluded that Local Plan Policy EN32 required 
permission to be refused given the harm to the ancient woodland (which 
the assessment recognised) that the proposed development would cause; 
and 

ii. the Council should not have concluded that the proposed development 
was in accordance with the development plan as a whole on balance, 
given the recognised conflict with Local Plan Policy GP12 (and which 
Policy EN32 above expressed in stronger terms), having regard to Policy 
CS14 in the Core Strategy; CS14 did not permit the Council to take into 
account the need for further gypsy and traveller sites as part of the 
assessment of compliance or otherwise with the Development Plan. 

33. Mr John Howell QC (Sitting as a Deputy High Court Judge), summarised his 
Judgment (at paragraph 102) as follows:  

“Essentially what I have found is (i) that the Development Control 
Manager should have concluded that local plan policy EN32 required 
permission to be refused given the harm to the ancient woodland (which 
the assessment recognised) that the proposed development would cause 
and (ii) that she should not have concluded that the proposed 
development was in accordance with the development plan as a whole on 
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balance, given the conflict she appears to have recognised with Local 
Plan policy GP12 (and which she should have recognised with Local Plan 
policy EN32 which is in stronger terms than policy GP12), having regard 
to policy CS14 in the Local Development Framework Core Strategy. That 
policy did not permit her to take into account the need for further gypsy 
and traveller sites. That is not to say that the Development Control 
Manager failed to take into account the limited harm to the ancient 
woodland that the proposed development was assessed to cause or that 
she was not entitled in reaching her decision to take the need for further 
gypsy and traveller sites into consideration as another material 
consideration. The assessment on the basis of which she took her 
decision was not flawed on the basis of a failure to take into account 
relevant matters on their merits independently of the development 
plan. It was flawed on the basis of how those matters fell to be 
classified in terms of the development plan”.[my emphasis] 

34. Accordingly, the Court found that (i) the Council should have concluded that 
Local Plan Policy EN32 required permission to be refused given the harm to 
the ancient woodland (which the assessment recognised) that the proposed 
development would cause; and (ii) the Council should not have concluded that 
the proposed development was in accordance with the Development Plan as 
a whole on balance, given the recognised conflict with Local Plan Policy GP12 
(and which Policy EN32 expressed in stronger terms), having regard to Policy 
CS14 in the Core Strategy. 

35. Regarding point (i), the proposed scheme may not have resulted in the 
damage or loss of any individual important trees. However, the Court held that 
the woodland itself (for example, the flora and fauna present within the 
woodland) could still be damaged or lost. Therefore, the fact that no trees 
would be lost did not mean that the proposal was in accordance with Policy 
EN32. 

36. Concerning point (ii), no development plan document allocated the site as a 
gypsy and traveller site. Policy CS14 did not support the proposed 
development and the courts have held that only policies (and not explanatory 
text) are relevant when applying section 38(6) of the Planning and 
Compulsory Purchase Act 2004. 

37. Therefore, whilst Policy CS14’s explanatory text is clearly relevant to the 
interpretation of the Policy, it is not itself a policy or part of a policy. The 
explanatory text states that “if there is an identified need then there is a 
requirement for the Council to identify suitable sites” and “in the meantime, 
any proposals for additional facilities for gypsies and travellers can continue to 
be assessed against national guidance”. 
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38. The PPTS is such national guidance and paragraphs 2 and 27 of the PPTS 
state as follows: 

Paragraph 2 “Planning law requires that applications for planning 
permission must be determined in accordance with the 
development plan, unless material considerations 
indicate otherwise. This policy must be taken into account 
in the preparation of development plans, and is a 
material consideration in planning decisions…” 

Paragraph 27 “If a local planning authority cannot demonstrate an up–
to-date 5 year supply of deliverable sites, this should be a 
significant material consideration in any subsequent 
planning decision when considering applications for the 
grant of temporary planning permission…” [my 
emphasis] 

39. The Court recognised that the Council was entitled in reaching its decision to 
take the need for further gypsy and traveller sites into consideration. However, 
this should have been taken into account as a material consideration and only 
after the Council had concluded that the proposal was not in accordance with 
the Development Plan as a whole. 

40. In my view, having regard to the emphasised passage at paragraph 102 of the 
judgment (see paragraph 33 above), the Council could still conclude that this 
proposal should be granted planning permission. In doing so, however, the 
Council would need to establish whether the proposal is in accordance with 
the Development Plan as a whole. Assuming that it would not be in 
accordance with the Development Plan as a whole then the Council would 
need to identify the policies harmed. Only then would the Council go on to 
consider whether there are any other material considerations which would 
outweigh the identified harm. 

41. The current application seeks planning permission for the same development 
proposed under application 15/00761/AS, albeit that permission for the 
caravan stationed on pitch 1 is being applied for retrospectively.  Whilst this 
caravan was originally stationed with the benefit of planning permission it is 
now unlawful following the quashing of permission reference 15/00761/AS. In 
terms of the physical aspects of the development proposed there are no 
material differences between the current application and 15/00761/AS. As 
such, the application remains materially different from 13/00980/AS for the 
reasons set out at paragraph 28 above. Procedurally, the current application 
differs to 13/00980/AS and 15/00761/AS insofar as Certificate C has been 
completed as opposed to Certificate A.  
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Assessment 

42. The following are the principal issues to be considered in determining this 
application: 

• Principle of the proposed development; 

• Location; 

• Impact on visual amenity; 

• Impact on the natural environment including ancient woodland, TPO trees 
and wider biodiversity; 

• Impact of the development on residential amenity; 

• Highway safety;  

• Flooding and Drainage; and 

• Other relevant material considerations 

Principle of the Proposed Development  

43. Paragraphs 2 and 22 of the PPTS and paragraphs 2 and 210 of the NPPF, 
state that planning law requires that applications for planning permission must 
be determined in accordance with the development plan, unless material 
considerations indicate otherwise (Section 38(6) of the Planning and 
Compulsory Purchase Act 2004 and section 70(2) of the Town and Country 
Planning Act 1990). 

44. Paragraph 23 of the PPTS states that applications should be assessed and 
determined in accordance with the presumption in favour of sustainable 
development and the application of specific policies in the NPPF and the 
PPTS. 

45. Paragraph 14 of the NPPF states that at the heart of the NPPF is a 
presumption in favour of sustainable development and this should be seen as 
a “golden thread running through decision-taking”. There are three 
dimensions to sustainable development: economic, social and environmental 
(paragraph 7 of the NPPF). 

46. The mechanism for applying the presumption in favour of sustainable 
development is set out in paragraph 14 of the NPPF and states that for 
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decision-taking this means (unless material considerations indicate 
otherwise): 

• approving development proposals that accord with the development plan 
without delay; and 

• where the development plan is absent, silent or relevant policies are out-
of-date, granting permission unless: 

- any adverse impacts of doing so would significantly and demonstrably 
outweigh the benefits, when assessed against the policies in this 
Framework taken as a whole; or 

- specific policies in this Framework indicate development should be 
restricted. 

47. Development Plan policy relating to Gypsy and Traveller provision is set out in 
Policy CS14 of the Core Strategy. The policy states: 

If required, sites for gypsies and travellers (as defined in Circular 01/06) will 
be identified in a site allocation Development Plan Document on the basis of 
the following criteria:- 

a) It should be based on a clearly identified need that cannot be met on 
an existing or planned site; 

b) It should be in accordance with the guiding principles set out in Policy 
CS1, have regard to impact on the countryside and transport impact in 
accordance with Policy CS15. 

48. Sites for gypsies and travellers are required (see paras. 96 onwards below). 
However, at present, there is no such Development Plan Document as 
referred to within policy CS14. Accordingly, the application site has not been 
considered for allocation or allocated. Consequently, although the Council has 
a policy that seeks to secure adequate provision for gypsies and travellers, 
the requirement of this policy has not yet been fulfilled. In my view, policy 
CS14 serves to provide a mechanism for allocating sites within a development 
plan document as opposed to providing criteria against which to assess an 
application for planning permission for gypsy and traveller sites. The policy is 
not one that requires permission to be refused for unallocated sites if there is 
a requirement for gypsy and traveller sites in advance of the adoption of a 
development plan document.  

49. For the reasons above, I do not consider that Policy CS14 supports the 
current application; however, neither do I consider that it prohibits 
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development relating to gypsies and travellers on unallocated sites as a 
matter of principle. Therefore, the matter of whether or not the proposed 
development is acceptable is to be determined on its merits in accordance 
with other relevant policies in the development plan and having regard to 
guidance contained in the PPTS, NPPF and to other relevant material 
considerations. This approach is supported by Policy CS14’s explanatory text 
(see paragraph 34 above).  

Location  

50. Paragraph 13 of the PPTS states that Local Planning Authorities should 
ensure that traveller sites are sustainable economically, socially and 
environmentally. Paragraph 13 includes a number of guiding principles (listed 
a-h) which aim to seek to ensure that Local Planning Authorities achieve this 
through their planning policies.  

51. Nowhere in the PPTS does it state that gypsy sites in rural areas are 
unacceptable as a matter of principle. However, the PPTS indicates that LPAs 
should very strictly limit new traveller site development in open countryside 
that is away from existing settlements or outside areas allocated in the 
development plan. Amongst other things, the guiding principles at paragraph 
13 indicate that LPAs should ensure access to appropriate health services, 
ensure children can attend school on a regular basis and provide a settled 
base that reduces the need for long-distance travelling. 

52. Whilst the PPTS seeks to strictly limit new traveller site development in open 
countryside, in this case, the proposed pitches would extend an existing 
gypsy and traveller site and would be located on previously developed land 
comprising lawful hard standing. In addition, the site is considered to be 
reasonably located for use for gypsies and travellers for the reasons set out 
below.  

53.  The private road on which the application site is located feeds onto Church 
Lane which is an unclassified road. The junction of Nickley Wood Road with 
Church Lane is approximately 1.5 miles from the junction onto the Hamstreet 
Road (a classified carriageway and principle ‘A’ Road) connecting Ashford (7 
miles to the north east) with surrounding villages. Shadoxhurst village is 
located a mile to the north, and includes a public house, village hall and a post 
office and convenience store at Stubbs Cross.  The public transport network is 
also accessible from Shadoxhurst village. Hamstreet village is approximately 
2.5 miles to the south and has a primary academy, medical service, a train 
station, post office and local shops. The distances are satisfactory in my view, 
and would ensure that occupiers of the application site will not need to travel 
long distances to local services and facilities. This view is supported by the 
fact that there is already a consented gypsy and traveller use of the wider 
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Milee site. 

54. For the reasons set out above, I am satisfied that in terms of its location, the 
site fulfils the relevant objectives set out in the PPTS. This is a material 
consideration which I afford moderate weight.  

Impact on Visual Amenity  

55. Policy GP12 of the Local Plan seeks “to protect the countryside for its own 
sake, for its landscape and scenic value and for the important wildlife habitats 
it contains, and to respond to the need for carefully managed change to 
accommodate demands for agricultural diversification, tourism and public 
access to the countryside”. Policy GP12 is relevant to visual amenity in so far 
as visual amenity is encompassed within the policy’s general aspirations 

56. Core Strategy Policies CS1 and CS9 and Policy TRS17 of the Tenterden and 
Rural Sites DPD are also concerned with visual impact and seek (amongst 
other things) to ensure appropriate design that respects the character and 
appearance of the area.   

57. The above policies are consistent with the NPPF which states that “the 
government attaches great importance to the design of the built environment” 
(paragraph 56 of the NPPF).  

58. The proposed pitches would be located on previously developed land 
comprising a pre-existing hardstanding immune from enforcement action. 

59. The proposed pitches would be located in excess of 80 metres south of the 
access off  Nickley Wood Road. Pitches 1 and 2 and the goat barn would be 
located to the east of the track behind the authorised pitches. Pitches 3 and 4 
would be located to the west of the track on a parcel of land south of dense 
woodland. As such, public views of the proposed development would be 
extremely limited, if obtainable at all.  

60. The caravans, day rooms and goat barn are relatively modest in height. The 
caravans will be viewed in context with other caravans in the locality which 
are authorised. The palette of materials proposed to be used in the 
construction of the day rooms and goat barn are common to the local 
vernacular. The chosen stains/colours are muted. For these reasons, in my 
view, the caravans and associated structures would not appear out of context 
in this setting. As such, on balance, any views of the development which may 
be obtainable would not result in a level of visual harm which I consider would 
justify refusing planning permission.  

61. The boundary treatments and gates identified on the proposed layout plan are 
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appropriate to the rural setting. 

62. In conclusion, the proposed pitches would be located on previously developed 
land and so, in relation to visual impact, for the reasons above, I consider that 
the proposed development would comply with Policy GP12 of the Local Plan, 
Policies CS1 and CS9 of the Core Strategy and Policy TRS17 of the 
Tenterden and Rural Sites DPD. This is a material consideration which I 
afford moderate weight. 

Natural Environment  

63. Policy GP12 of the Local Plan (reproduced in full at paragraph 455), seeks to 
protect the countryside for its own sake and so is relevant to the assessment 
of the impacts on the ancient woodland and protected trees. Policy EN32 of 
the Local Plan states that permission will not be granted for development 
which would damage or result in the loss of important trees or woodlands. 
Policy EN31 of the Local Plan states that development which significantly 
affects semi natural habitats will not be permitted unless measures have been 
taken to limit impact and long term habitat protection is provided where 
appropriate. 

64. Amongst other things, policy CS1 of the Core Strategy seeks protection for 
the countryside and landscape from adverse impacts of growth.  

65. Policy TRS17 of the Tenterden and Rural Sites DPD states that “development 
in the rural areas shall be designed in a way which protects and enhances the 
particular landscape character area within which it is located, and, where 
relevant, any adjacent landscape character area”. The policy states that 
proposals should have regard to a number of factors including, the type and 
composition of wildlife habitats and the pattern and composition of trees and 
woodlands. Policy TRS18 states amongst other things that development in 
the rural areas shall protect and where possible, enhance ancient woodland.  

66. Policy CS11 of the core strategy states that development should avoid harm 
to biodiversity and geological conservation interests and seek to maintain and, 
where practicable, enhance and expand biodiversity by restoring or creating 
suitable semi-natural habitats and ecological networks to sustain wildlife in 
accordance with the aims of the National and Kent Biodiversity Action Plans. 
If, exceptionally, there are circumstances in which other considerations justify 
permitting development that causes harm to such interests, appropriate 
mitigation or compensation measures will be required. 

67. These policies are consistent with the NPPF which clearly indicates that the 
planning system should contribute to and enhance the natural and local 
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environment. Paragraph 118 of the Framework lists a number of principles via 
which this is achieved through the decision making process. 

68. The site is located outside of the Orlestone Forest SSSI and Natural England 
are satisfied that the proposed development being carried out in strict 
accordance with the details of the application, as submitted, will not damage 
or destroy the interest features for which SSSI has been notified. 

69. A Woodland Assessment prepared by Martin Newcombe (Professional 
Naturalist, Wildlife and countryside Management Consultant and Lecturer) 
dated 5th November 2014 has been submitted with the application. The same 
report accompanied application 15/00761/AS. The report describes the 
condition of the site, indicating that at the time of the survey, its condition was 
comparable to when the site was acquired by the owner in 2008. The report 
indicates that the site comprises widely spaced standard trees with no 
coppice stools, no other understorey and a much reduced density of trees 
when assessed next to the remaining peripheral woodland. The report states 
the site lacks any of the earthworks, ground flora, shrubs or any other features 
that still exist in other woodland in the area. It indicates that the pond was in 
situ, and the present boundaries were already fixed and fenced. Ground flora 
had developed into grassland which has been subjected to grazing by horses, 
goats and geese. This site description remains reflective of the condition of 
the site at the time of my last visit which was on 10 February 2017. 

70. Natural England and the Forestry Commission have issued standing advice 
and a guide to assist in assessing the potential impacts of development on 
Ancient Woodland. The standing advice lists a number of impacts of 
development including destruction of an area of ancient woodland; loss of 
whole veteran trees and/ or loss of limbs;  and ground damage including loss 
of understorey, and/ or soil and/ or root disturbance, and changes to 
hydrology from drainage within ancient woodland;  

71. The Woodland Assessment identifies that historically, the survey area has 
already been partially destroyed as the ground flora and shrubs and the 
coppiced trees are missing, and there has been extensive deposition of non – 
native spoil onto the site of the ancient woodland which has buried the former 
woodland floor. Many standard trees have also already been lost, and many 
of those that remain are damaged or stressed.  

72. Unlike the proposal under application 13/00980/AS, the proposals under 
application 15/00761/AS and the current application do not result in the laying 
of additional hard surfacing at the site. As the area of hardstanding will not 
increase, the proposals are not considered to result in any significant changes 
to hydrology. The proposals are confined to the areas occupied by pre-
existing hardstanding without any more hardstanding proposed to be laid. It is 
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not proposed, (neither is it necessary), to remove any trees to accommodate 
the proposals, and as the development will be located on pre-existing 
hardstanding, there would be no harm to root systems of trees.  

73. Despite this, the use of the land will almost certainly intensify as a result of 
any grant of planning permission including from, increased activity, noise, 
lighting etc. Furthermore, as there is no reasonable means (in my view) to 
prevent or control footfall beyond the areas of hardstanding, this in turn will 
prevent the re-establishment of species of flora and fauna in these areas. For 
these reasons, the proposals are considered to be detrimental to the Ancient 
Woodland and wider biodiversity.  

74. The development is therefore, in my judgment, contrary to Policy EN32 which 
indicates that in these circumstances planning permission will not be granted. 
Similarly, the proposals would be contrary to the provisions of Policy GP12 of 
the Local Plan and Policy CS11 of the Core Strategy. Finally, the proposals 
would be contrary in part to policies TRS17 and TRS18 of the Tenterden and 
Rural Sites DPD, breaching 2 of 9 criteria set out at policy TRS17 (criteria b 
and c), and 1 of 4 criteria set out at policy TRS17 (criteria a).  

75. With regards to Policy EN31 of the Local Plan, this policy is not permissive of 
development that significantly affects semi-natural habitats or any other 
important habitats including natural woodlands unless measures have been 
taken to limit impact and long term habitat protection is provided where 
appropriate. In my view, the siting of the caravans and associated structures 
on pre-existing hardstanding is a measure which seeks to limit the harmful 
impacts of the development. The Woodland Assessment submitted concludes 
that, confining the siting of the caravans and structures on the pre-existing 
hardstanding together with an appropriate, detailed planting and management 
plan, will contribute towards enabling part of the site to be properly restored 
and managed to the benefit of the ancient woodland and wider biodiversity. 
This can be secured by planning condition if planning permission is granted. 
For these reasons and subject to the recommended condition I find no conflict 
with policy EN31.  

76. Whilst the condition recommended above was not imposed on the previous 
grant of permission (15/00761/AS), for the reasons I have identified, I 
consider it to be reasonable and necessary to limit the impacts of the 
development. I also note that securing a planting and management plan 
complies with the criteria set out in policy CS11 which requires measures for 
mitigation or compensation where harm is identified to biodiversity and also 
with the landscape objectives set out in the Landscape Character Assessment 
SPD which amongst other things seeks landscape restoration.  
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77. The fact that the grant of planning permission would secure a mechanism for 
providing some restoration and management is a material consideration to 
which I afford moderate weight. 

Impact on Residential Amenity  

78. Paragraph 17 of the NPPF is consistent with local planning guidance in so far 
as it identifies a set of core land use planning principles that should underpin 
decision making including that planning should always seek to secure a good 
standard of amenity for all existing and future occupants of land and buildings.  

79. The distance maintained between the proposed caravans and associated 
structures, and nearest neighbouring caravan is in excess of approximately 20 
metres. The nearest neighbouring lawful dwelling  is in excess of 80 metres 
from the nearest proposed caravan and associated structures . This would 
ensure that the development would not cause demonstrable harm to 
neighbours amenity through loss of privacy, loss of light, loss of immediate 
outlook or by having an overbearing presence. The distances maintained will 
also ensure that the proposals do not result in any undue noise and 
disturbance. 

80. The caravans and day rooms proposed maintain in excess of 10-15 metres 
from one another and so I have no concerns relating to adverse impacts on 
the amenities of one another.  

81. Concern has been raised regarding noise and disturbance resulting from 
traffic associated with gypsy and traveller sites. The increase in the number of 
pitches at this site, will in turn result in some intensification in traffic 
movements in general, however, these are not considered to be significant 
(see Highway Impacts assessment).  

82. Paragraph 005 of the PPG: Noise contains guidance on how to recognise 
when noise is an issue. It states that “noise has no adverse effect so long as 
the exposure is such that it does not cause any change in behaviour or 
attitude. The noise can slightly affect the acoustic character of an area but not 
to the extent there is a perceived change in quality of life”. Having regard to 
the guidance contained in the PPG, I have not been presented with any 
evidence which suggests that the increase in traffic associated with this 
proposal would increase noise traffic impacts in such a way that would cause 
changes to behavior and attitude. I am therefore satisfied that there would be 
no observed adverse effects resulting from the increased traffic movements 
associated with the proposed development.  
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83. In conclusion, in relation to its impact on residential amenity, I consider that 
the proposed development would comply with the relevant guidance in the 
NPPF. This is a material consideration which I afford moderate weight.  

Highway Impacts  

84. Policy CS15 of the Core strategy relates to transport impacts and indicates 
amongst other things that developments that would generate significant traffic 
movements must be well related to the primary and secondary road network, 
and this should have adequate capacity to accommodate the development. 
New accesses and intensified use of existing accesses onto the primary or 
secondary road network will not be permitted if a materially increased risk of 
road traffic accidents or significant traffic delays would be likely to result. 
Generally, Policy CS15 relates to proposals which would prejudice key 
transport infrastructure routes or facilities. Policy C15 does state: 

“In rural areas, proposals which would generate levels of traffic, including 
heavy goods vehicle traffic, beyond that which the rural roads could 
reasonably accommodate in terms of capacity and road safety will not be 
permitted”. 

85. Neither application 13/00980/AS for 8 caravans or 15/00761/AS for 4 
caravans were deemed to result in any unacceptable highway impacts.  

86. The proposal for 4 additional pitches would result in a net increase in 
movements to and from the site, but these traffic movements would not be 
significant in my view.  

87. Nickley Wood Road is a private road and the proposed site is served from a 
private access track which starts some 700m from Church Lane. Kent 
Highways have confirmed that visibility from the junction where Nickley Wood 
Road joins the public highway at Church Lane is adequate and as such, they 
do not have any highway safety concerns with regard to the proposal. They 
have also stated that the proposed number of pitches does not give cause for 
concern in terms of traffic generation. For these reasons I am satisfied that 
the proposals would not place undue pressure on local infrastructure or 
materially increase risk of road traffic accidents or significant traffic delays. 

88. Concern has been raised regarding the suitability of Nickley Wood Road with 
regards to is capability to accommodate the proposed development. Nickley 
Wood Road is a single track road which is surfaced but is perhaps in need of 
repair in some parts. There are some passing spaces but I am advised that 
these are mostly informal and that use of these results in damage to private 
property. As Nickley Wood Road is privately owned, its condition including the 
provision of formal passing spaces is a matter for the relevant owner(s).  
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Furthermore, Policy CS15 makes no reference to road maintenance-type 
issues and so, therefore, it provides no basis for the LPA to take the 
“suitability and condition” of Nickley Wood Road into account. 

89. There is adequate space within the application to accommodate parking for 
two vehicles per pitch.  

90. In conclusion, based upon the number of pitches proposed, parking provision 
and the conclusions of Kent Highways (who raise no objection), I do not 
consider that the proposal would result in any demonstrable adverse highway 
impacts. Therefore, in terms of highway safety, the proposed development 
would comply with the relevant policies in the development plan. This is a 
material consideration which I afford moderate weight.  

Flooding and Drainage 

91. The application site is located within Flood Zone 1 where there is little to no 
risk of fluvial or tidal flooding. 

92. In terms of surface water runoff, the hardstanding is pre-existing and 
proposed caravans and structures would be confined to this area. 
Consequently, I do not consider that the development would increase surface 
water run-off from the site which would comply with the requirements of the 
Councils SuDs SPD.  

93. The application has been subject to consultation with Environmental Health 
who raise no objection to the proposals which the application states includes 
the use of a package treatment plant (PTP).  

94. In the likelihood that the discharge from the PTP will be into the ground a 
condition is recommended to ensure that relevant permits are in place and to 
protect groundwater vulnerability. Appropriate permissions should also be 
sought via the Environment Agency in the form of an Environmental Permit. 
Evidence from the Environment Agency that they are satisfied with the 
proposal, should be provided where required. If a permit is not required then 
evidence should be submitted from the Environment Agency stipulating this. 
The rules regarding PTP’s vary depending on the volume of discharge and 
surrounding ground conditions/point of discharge. 

95. It is recommended that the applicant uses the guidance on the government’s 
website in relation to ‘permits you need for a septic tank’. The applicant 
should also consider the guidelines/requirements at 
https://www.gov.uk/guidance/discharges-to-surface-water-and-
groundwaterenvironmental-permits  
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Need 

96. The need to plan for the housing requirements of the gypsy and traveller 
population is set out by the Government in their guidance contained in the 
PPTS, August 2015. 

97. The PPTS states that LPAs should identify and update annually, a supply of 
specific deliverable sites sufficient to provide 5 years’ worth of sites against 
their locally identified need. If a local planning authority cannot demonstrate 
an up–to-date 5 year supply of deliverable sites, this should be a significant 
material consideration in any subsequent planning decision when considering 
applications for the grant of temporary planning permission. The exception is 
where the proposal is on land designated as Green Belt; sites protected under 
the Birds and Habitats Directives and/or sites designated as Sites of Special 
Scientific Interest; Local Green Space, an Area of Outstanding Natural 
Beauty, or within a National Park (or the Broads) none of which apply to the 
site the subject of this application.  

98. The Council’s Gypsy and Travellers Accommodation Assessment (GTAA) 
May 2013 sets out the pitch requirements in the Borough of Ashford up to 
2028. This sets out a requirement to provide 57 pitches in the Borough by this 
date. Progress towards meeting this need is currently being met through 
windfall sites such as this as no sites have been formally adopted (see 
above).  

99. Whilst there is an unmet need, the Council is currently taking a proactive 
approach and has allowed 22 permanent pitches and 7 temporary pitches in 
the Borough within the last five years. Five pitches have also been allowed on 
appeal.  

100. The Council are continuing to seek to address their 5-year supply through the 
allocation of sites in the emerging Local Plan to 2030. However, as it currently 
stands, the Council has no adopted sites and at the present time proposed 
sites in the emerging Local Plan will only deliver 7 pitches. Furthermore, it is 
likely to be in the region of 2-3 years before any allocated and deliverable 
sites will be available. 

101. Consequently, the PPTS requirement to have a supply of specific deliverable 
sites sufficient to provide 5 years’ worth of sites against a locally set target 
has not been met, and until such time that sites are allocated in the emerging 
Local Plan, the need can only be met through the grant of planning 
permission on appropriate windfall sites as and when they come forward. In 
accordance with the requirements of the PPTS, I afford this material 
consideration significant weight.  
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Concentration  

102. The PPTS states that when assessing the suitability of sites in rural or semi-
rural settings, local planning authorities should ensure that sites in rural areas 
respect the scale of, and do not dominate, the nearest settled community, and 
avoid placing an undue pressure on the local infrastructure.  

103. Concerns have been raised in this regard with specific reference to the 
dominance of gypsy and traveller sites in Nickley Wood Road. Nickley Wood 
forms part of the wider community of Shadoxhurst.  

104. As I have already stated, the proposals are unlikely to be visible from the 
public domain and so do not have an overbearing physical presence.  

105. I have not been presented with any evidence that the existing gypsy/traveller 
community has any significant impact on village facilities or infrastructure.  

106. It is acknowledged that there are a number of gypsy/traveller sites in Nickley 
Wood Road (which vary in size). I have received a number of representations 
which reference the transport impacts arising from these sites and noise and 
disturbance associated with this. The transport impacts and impact on 
amenities have been addressed in the preceding paragraphs and have been 
found to be acceptable. I have not been presented with any evidence which 
suggests that the cumulative impacts of other activities associated with 
existing gypsy and traveller sites in Nickley Wood Road result in any direct 
adverse impacts on neighbours amenities. 

107. In relation to the present proposals, in my view, four additional pitches would 
not materially alter the ratio of gypsies/traveller to the settled community 
which in my view comprises Shadoxhurst as a whole in such a way that the 
gyspy and traveller sites would dominate. I am therefore satisfied that the 
proposals would not result in any adverse off site impact on local 
infrastructure and living conditions.  As such, I afford limited weight to this 
material consideration. 

Gypsy and Traveller Status 

108. Representations have been received regarding a lack of evidence relating to 
the gypsy and traveller status of the applicants. The application confirms that 
the proposed 4 pitches are for relatives of the current occupiers of the site. I 
have no evidence to suggest that the future occupiers of the site (or equally 
the applicant) are not gypsy and travellers. 

109. Occupancy can be strictly controlled via a planning condition restricting the 
occupation of the pitches to those who comply with the definition of a gypsy 
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and traveller which is set out in the PPTS. Planning permission will run with 
the land and such a condition will ensure that future occupiers of the site will 
be gypsies and travellers. If, in the future, persons do reside on the site who 
are not defined as gypsies and travellers then the LPA would be able to take 
enforcement action. If necessary, the Council could serve a planning 
contravention notice under Section 171C of the Town and Country Planning 
Act 1990 to obtain such information in writing as they may need from any 
person having an interest in the land or using it for any purpose in order to 
determine whether any breach has occurred. 

110. Representations have been received concerning the enforceability of such a 
condition. This matter was considered by the Judge during the Judicial 
Review and is addressed at paragraphs 95-100 of the Judgement appended.  
It is material that the Judge took no issue in law with regards to the imposition 
of the occupancy condition.  

111. I am therefore satisfied that the recommended condition is reasonable and 
enforceable. 

Precedent 

112. A number of representations received raise concerns regarding precedent 
and allege that the granting of planning permission will pave the way for 
similar development within the ancient woodland. The third ground of 
challenge to planning permission 15/00761/AS was that the Council failed to 
have regard to the fact that the granting of planning permission could set a 
precedent for development of further gypsy and traveller sites causing 
cumulative harm to the semi-natural ancient woodland in the area. 
Consequently, the issue of precedent is discussed at length in the appended 
Judgement at paragraphs 55 to 94. 

113. Having considered the representations received and having regard to the 
Judgement, I consider that it is appropriate to address the issue of precedent 
as a material consideration.  

114. In my judgment to grant permission for this application would not set  a 
precedent for granting permission for further gypsy and traveller sites which 
would result only in limited  harm to the ancient woodland. There are specific 
circumstances relating to this application, notably the use of the pre-existing 
hard-standing without the need to lay any more and there being no need to 
remove any trees nor cause harm to the root systems of any trees (see para 
62 above), which are material factors in this case which are unlikely, in my 
judgment, to be repeated elsewhere.  
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115. In conclusion, I am satisfied that the proposal does not set any harmful 
precedent and I therefore afford limited weight to this material consideration.  

Other Matters 

116. Representations have been received regarding the level of information 
submitted with the application. I have assessed the information and visited the 
application site, and I am satisfied that the information received is sufficient for 
the purposes of validation and determination.  

Planning Balance and Conclusion 

117. The ‘Planning Balance’ is the process of ‘weighing up’ the relevant factors in 
the exercise of a planning judgement and considering the issues to decide 
whether planning permission should be granted. This means examining the 
development plan and taking other material considerations which apply to the 
proposal into account. Into the balance are the material planning 
considerations starting with development plan policy, national planning policy 
and development management considerations. 

118. Having regard to Section 38(6) of the Planning and Compulsory Purchase Act 
2004, I consider that there is a conflict with the development plan and that the 
proposed development would not comply with the development plan as a 
whole.  It is necessary therefore to consider whether other material 
considerations, including relevant policies in the NPPF and PPTS, 
nevertheless indicate that planning permission should be granted. 

119. Policy CS14 of the Core Strategy does not support the current application but 
neither does it prohibit development relating to gypsies and travellers on 
unallocated sites as a matter of principle. The development is considered to 
be harmful to the ancient woodland and wider biodiversity contrary to Policy 
EN32 of the Local Plan; Policy GP12 of the Local Plan; and Policy CS11 of 
the Core Strategy. The proposals are contrary in part to Policies TRS17 and 
TRS18 of the Tenterden and Rural Sites DPD. This is a matter of 
considerable weight to be afforded against the proposal.  However, the grant 
of planning permission would secure a mechanism for providing some 
restoration and management of the land by allowing officers the opportunity to 
impose a condition requiring a planting and woodland management plan. As a 
form of “appropriate mitigation” (as required by, for example, Policy CS11) this 
is a benefit which could not be secured otherwise, and so is afforded 
substantial weight in favour of the proposal.  

120. The proposed pitches would extend an existing gypsy and traveller site and 
would be located on previously developed land comprising lawful hard 
standing. The site is reasonably located in terms of its proximity to the nearest 
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villages, ensuring that occupiers will not need to travel long distances to local 
services and facilities, thus fulfilling the relevant objectives set out in the 
PPTS.  In my view the proposals would not result in any adverse visual 
impacts. The proposed development and the increased traffic movements 
arising from it, are not considered to give rise to any adverse impact on 
neighbouring amenities.  The traffic impacts arising are not deemed to be 
significant and can be accommodated without resulting in any adverse 
highway impacts such as placing undue pressure on local infrastructure or 
materially increasing risk of road traffic accidents or significant traffic delays.  
The proposals are not considered to increase flooding from surface water 
drainage due to the fact that the development is located on pre-existing 
hardstanding. Subject to the imposition of an appropriately worded condition, 
a suitable solution can be achieved to deal with drainage issues. These too 
are material considerations and benefits which I consider weigh in favour of 
granting planning permission for the proposals.   

121. As required by the PPTS, I have considered the matter of whether the 
proposal would result in an increase in gypsy and travellers sites which 
dominate the nearest settled community and place an undue pressure on 
local infrastructure. For the reasons detailed above, I am satisfied that they 
would not, and I afford concerns raised in this respect limited weight.  

122. The imposition of an appropriately worded condition will ensure the 
accommodation is only occupied by those who comply with the definition of 
gypsies and travellers set out in the PPTS. As such I afford limited weight to 
the comments received regarding the status of future occupiers of the site.  

123. In this instance it has been deemed appropriate to consider the matter of 
precedent as material. Having done so I am content that the grant of planning 
permission would not set any harmful precedents. It is not irrational or 
unreasonable for the LPA to determine each application on its merits and in 
my view the granting of planning permission for this proposal would not 
prevent the LPA from refusing permission in the future for sites within the 
Ancient Woodland as it did do at Milee in 2013.  

The PPTS states that if a local planning authority cannot demonstrate an up–
to-date 5 year supply of deliverable sites, this should be a significant material 
consideration in any subsequent planning decision when considering 
applications for the grant of temporary planning permission.  The LPA cannot 
demonstrate an up–to-date 5 year supply, as such I afford this significant 
weight in favour of granting planning permission for the proposal.  

124. Planning decisions are a matter of judgement and the weighing up of all the 
material planning considerations. The proposal does not accord with the 
Development Plan as a whole. However, in my judgement the benefit of 



Ashford Borough Council - Report of Head of Development, Strategic Sites and Design 
Planning Committee 17 May 2017 
___________________________________________________________________ 
 

4.35 

securing a planting and woodland management plan together with the 
material considerations which weigh in favour of the proposal and the 
significant weight afforded to the need to provide accommodation for gypsies 
and travellers demonstrably outweigh the harm arising from the proposal and 
therefore justifies a departure from Development Plan policy in this instance.  

125. The granting of a temporary planning permission as set out in the PPTS 
would allow the Development Plan process to consider whether a site was 
acceptable on a permeant basis. The application as submitted, is for a 
permanent planning permission. However, for the reasons set out above, I 
consider that on balance the development is acceptable in its own right, and 
there is no reasoned justification for seeking that permission is granted on a 
temporary basis only.  I therefore recommend that a permanent planning 
permission is granted.  

Human Rights Issues 

126. Legislation set out in the Equality Act 2010 sets out the public sector equality 
duty (PSED).  Section149 of the Equality Act states that a public authority 
must, in the exercise of its functions, have due regard to the need to: 

• Eliminate unlawful discrimination, harassment and victimisation and 
other conduct prohibited by the Act;  

• Advance equality of opportunity between people who share a protected 
characteristic1 and those who do not. This may include removing or 
minimising disadvantages suffered by persons who share a relevant 
protected characteristic that are connected to that characteristic; taking 
steps to meet the special needs of those with a protected characteristic; 
encouraging participation in public life (or other areas where they are 
underrepresented) of people with a protected characteristic(s);  

• Foster good relations between people who share a protected 
characteristic and those who do not including tackling prejudice and 
promoting understanding;  

127. The protected characteristics are age, disability, gender reassignment, 
pregnancy and maternity, race, religion or belief, sex and sexual orientation.  

 

                                                           
1 The applicants are understood to have a protected characteristic as Romany Gypsies irrespective of 
whether they would also be categorised as gypsies and travellers for the purposes of planning law (as 
defined in the PPTS) 
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128. The PSED must be considered as a relevant factor when considering its 
decision but does not impose a duty to achieve the outcomes in s.149. The 
level of consideration required (i.e. due regard) will vary with the decision 
including such factors as:  

• The importance of the decision and the severity of the impact on the 
Council’s ability to meet its PSED;  

• The likelihood of discriminatory effect or that it could eliminate existing 
discrimination.  

129. The Council should give greater consideration to decisions that have a 
disproportionately adverse impact on a protected characteristic. In appropriate 
cases, this may involve an understanding of the practical impact on 
individuals so affected by the decision. Regard should be had to the effect of 
mitigation taken to reduce any adverse impact. The Council is also entitled to 
take into account other relevant factors in respect of the decision, including 
policy considerations. In appropriate cases, such countervailing factors may 
justify decisions which have an adverse impact on protected groups. 

130. Having regard to the balance of considerations outlined above, the 
recommendation below is considered to represent an appropriate balance 
between the interests and rights of the applicant (to enjoy their land subject 
only to reasonable and proportionate controls by a public authority) and the 
interests and rights of those potentially affected by the proposal (to respect for 
private life and the home and peaceful enjoyment of their properties).  

Working with the applicant 

131. In accordance with paragraphs 186 and 187 of the NPPF, Ashford Borough 
Council (ABC) takes a positive and proactive approach to development 
proposals focused on solutions. ABC works with applicants/agents in a 
positive and proactive manner as explained in the note to the applicant 
included in the recommendation below. 

Recommendation 

Permit 

Subject to the following conditions and notes: 

1. The remaining development hereby permitted shall be begun before the 
expiration of 3 years from the date of this decision. 

Reason: To comply with the requirements of Section 91 of the Town and 
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Country Planning Act 1990 as amended by Section 51 of the Planning and 
Compulsory Purchase Act 2004. 

2. The development shall be carried out in accordance with the details of 
external materials specified in the application which shall not be varied without 
the prior written permission of the Local Planning Authority. 

 Reason: In the interests of visual amenity. 

3. Within 1 month from the date of this decision in the case of pitch 1, prior to the 
occupation of the accommodation permitted on pitches 2, 3 and 4 and prior to 
each new occupation, written details providing confirmation of the occupant’s 
gypsy/traveller status shall be submitted to and approved in writing by the 
Local Planning Authority.  

Reason: The site lies in an area where an unrestricted caravan site would not 
normally be permitted. 

4. The site shall not be occupied by any persons other than gypsies and 
travellers as defined in Annex 1: Glossary of the Planning Policy for Traveller 
Sites (August 2015). 

Reason: The site lies in an area where an unrestricted caravan site would not 
normally be permitted. 

5. No more than four single unit mobile homes as defined in the Caravan Sites 
and Control of Development Act 1960 and the Caravan Sites Act 1968, shall 
be stationed on the site at any time. The mobile homes shall only be 
positioned as on approved Drawing MAY1/05B and any material change to 
the position of the mobile homes, or their replacement by another mobile 
home(s) in a different location, shall only take place following the written 
approval from the Local Planning Authority. 

Reason: In accordance with the terms of the application and in the interests 
of visual amenity. 

6. Within one month of the date of this grant of planning permission, a detailed 
scheme for re-planting to include planting plans; written specifications 
(including cultivation and other operations associated with plant and tree 
establishment); schedules of plants, noting species, plant sizes and proposed 
numbers/densities where appropriate and a woodland management plan, 
prepared in consultation with an appropriately qualified ecologist and 
arboriculturalist shall be submitted to and approved in writing by the Local 
Planning Authority in consultation with Kent Wildlife Trust, the Forestry 
Commission and Natural England. The woodland management plan shall 
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include a description and evaluation of features to be managed; aims and 
measurable objectives of management; appropriate management 
prescriptions for achieving aims and objectives and preparation of a work 
schedule (including an annual work plan capable of being rolled forward each 
year). The planting scheme shall be fully implemented within the next 
available planting season following the approval of the detailed scheme for 
the re-planting and managed in accordance with the approved woodland 
management plan unless previously agreed otherwise in writing by the Local 
Planning Authority. Upon request, the Woodland shall be made available for 
inspection by the Local Planning Authority.  

Reason: To compensate against the harm identified to the Ancient Woodland 
in the interest of biodiversity and to provide appropriate woodland 
management.  

7. Any trees or other plants which within a period of five years from the 
implementation of the planting scheme  die, are removed or become seriously 
damaged or diseased shall be replaced in the next planting season with 
others of a similar size and species unless the Local Planning Authority give 
prior written consent to any variation. 

Reason: In order to protect and enhance the amenity of the area. 

8. The approved development shall be carried out in such a manner as to avoid 
harm to the existing trees, including their root systems, and other planting 
within the Ancient Woodland by observing the following:  

• No fires shall be lit within the spread of branches or downwind of the 
trees and other vegetation; 

• No materials or equipment shall be stored on land outside of the 
application site.  

• Ground levels shall not be raised or lowered in relation to the existing 
ground level, except as may be otherwise agreed in writing by the Local 
Planning Authority. 

• No trenches for underground services shall be commenced without the 
prior written consent of the Local Planning Authority.  Such trenching as 
might be approved shall be carried out to National Joint Utilities Group 
recommendations. 

Reason:  Pursuant to Section 197 of the Town and Country Planning Act 
1990 and to protect the Ancient Woodland and trees protected by Tree 
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Preservation Order in the interest of the appearance and character of the site 
and locality. 

9. In the case of pitches 2, 3 and 4, none of the caravans shall be occupied until 
and the day rooms shall not be used until works for the disposal of sewage 
have been provided on the site to serve the development hereby permitted, in 
accordance with details to be submitted to and approved in writing by the 
Local Planning Authority. In the case of pitch 1, these details shall be 
submitted within one month from the date of this decision and provided on site 
within one month from the date of the approval of those details in accordance 
with the details approved.  

Reason: To avoid pollution of the surrounding area. 

10. A permit from the Environment Agency should be submitted to Ashford 
Borough Council (where required) before the PTP is active and discharging. 
Should the Environment Agency determine that an environmental permit not 
be required then written evidence from the Environment Agency clarifying this 
should be submitted as a alternative. 

Reason: To protect vulnerable groundwater resources and ensure 
compliance with the National Planning Policy Framework. 

11. No commercial activities shall take place on the land, including the storage of 
materials, and no vehicles over 3.5 tonnes shall be stationed, parked or 
stored on the site. 

Reason: To enable the Local Planning Authority to regulate and control the 
development of land and to protect the visual amenities of the locality. 

12. Within 1 month of the date of this decision a plan confirming the position of 
the approved post and rail fencing and providing details of the design of the 
wire fencing to be attached to it, shall be submitted to and approved in writing 
by the Local Planning Authority. The fence should be positioned to prevent 
encroachment into the woodland.  The boundary treatment shall be completed 
prior to siting any caravan on pitch 2, 3 and 4 or in accordance with a 
timetable previously agreed in writing with the Local Planning Authority.  The 
boundary treatment shall be provided in accordance with the approved details 
and shall be permanently maintained. 
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Reason: The surrounding land is ancient woodland and is subject to a Tree 
Preservation Order. The fence is required in order to preserve the amenity of 
the area and this valuable asset. 

13. Notwithstanding the provisions of the Town and Country Planning (General 
Permitted Development) (England) Order 2015 (or any Order revoking or re-
enacting that Order with or without modification), no gates, walls, fences or 
other means of enclosure shall be erected on the site without a prior express 
grant of planning permission written permission of from the Local Planning 
Authority. 

Reason: To enable the Local Planning Authority to regulate and control the 
development of land and to protect the visual amenities of the locality. 

14. No external lighting shall be installed on the site without the prior written 
consent of the Local Planning Authority. 

Reason: In the interests of amenity of the surrounding are and adjoining 
residents. 

15. Within 1 month of the date of this decision details of the means of disposal of 
faecal, bedding or other waste arising from the animals housed within the 
development shall be submitted to and approved in writing by the Local 
Planning Authority.  Such waste material arising from the animals so housed 
shall be disposed of solely in accordance with the approved details and shall 
not be burned within the application site or any land identified within the blue 
line as shown on drawing number MAY1/01. 

Reason: In the interests of residential amenity and to prevent pollution of any 
watercourse 

16. The goat barn hereby permitted shall only be used for agricultural purposes. 

Reason: In the interests of the character of the countryside 

17. The development shall be carried out in accordance with the plans listed in 
the section of this decision notice headed Plans/Documents Approved by this 
decision, unless otherwise agreed by the Local Planning Authority. 

Reason: To ensure the development is carried out in accordance with the 
approval and to ensure the quality of development indicated on the approved 
plans is achieved in practice 
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Notes to Applicant 

1. Working with the Applicant 

In accordance with paragraphs 186 and 187 of the NPPF Ashford Borough 
Council (ABC) takes a positive and proactive approach to development proposals 
focused on solutions.  ABC works with applicants/agents in a positive and 
proactive manner by; 

• offering a pre-application advice service, 

• as appropriate updating applicants/agents of any issues that may arise in the 
processing of their application  

• where possible suggesting solutions to secure a successful outcome,  

• informing applicants/agents of any likely recommendation of refusal prior to a 
decision and, 

• by adhering to the requirements of the Development Management Customer 
Charter. 

In this instance  

• the applicant/agent was updated of any issues after the initial site visit, 

• The applicant was provided the opportunity to submit amendments to the 
scheme/address issues. 

• The application was considered by the Planning Committee where the 
applicant/agent had the opportunity to speak to the committee and promote 
the application. 

2. The site is covered by a Tree Preservation Order. It is a criminal offence to 
undertake any works to trees covered by a Tree Preservation Order. Therefore, 
the applicant is advised that no works shall be carried out to the trees on site 
without the prior consent of the Local Planning Authority.  

Background Papers 

All papers referred to in this report are currently published on the Ashford Borough 
Council web site (www.ashford.gov.uk). Those papers relating specifically to this 

http://www.ashford.gov.uk/
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application may be found on the View applications on line pages under planning 
application reference 16/01431/AS. 

Contact Officer: Claire Marchant  Telephone: (01233) 330739 

Email: claire.marchant@ashford.gov.uk 

http://planning.ashford.gov.uk/planning/Default.aspx?new=true
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